STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

SCHOOL BOARD OF M AM - DADE
COUNTY, FLORI DA,

Petiti oner,
VS. Case No. 99-5125

YVONNE M WEI NSTEI N,

Respondent .
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RECOMMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case
May 2 and 3, 2000, in Mam, Florida, before Patricia Hart
Mal ono, the dul y-desi gnated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Madelyn P. Schere, Esquire
School Board of M am -Dade County
1450 Nort heast Avenue, Suite 400
Mam, Florida 33132

For Respondent: G Ware Cornell, Jr., Esquire
Post O fice Box 14633
Fort Lauderdale, Florida 33302

STATEMENT OF THE | SSUE

Whet her the Respondent should be di sm ssed from her
enpl oynent as a teacher because of inconpetency, as alleged in

the Petitioner's letter to the Respondent dated Novenber 16,



1999, and in the Notice of Specific Charges filed with the
Di vision of Adm nistrative Hearings on Decenber 22, 1999.

PRELI M NARY STATEMENT

In a letter dated Novenmber 18, 1999, the School Board of
M am - Dade County, Florida ("School Board"), notified Yvonne M
Weinstein that it had taken action to suspend her from her
enpl oynment as a teacher and to initiate dism ssal proceedi ngs
agai nst her "for inconpetency.” M. Winstein tinely requested
an adm ni strative hearing, and the School Board forwarded the
matter to the Division of Adm nistrative Hearings for assignnent
of an admnistrative | aw judge. On Decenber 22, 1999, the
School Board filed with the Division of Adm nistrative Hearings
a Notice of Specific Charges in which it included specific
al l egations intended to support the charge of inconpetency.
Ms. Weinstein was charged in Count | of the Notice of Specific
Charges with inconpetency because of inefficiency, as set forth
in Sections 230.23(5)(f) and 231.36(4)(c), Florida Statutes, and
in Rule 6B-4.009(1)(a)l. and/or 2., Florida Adm nistrative Code,
and in Count Il of the Notice of Specific Charges with
i nconpet ency because of incapacity, as set forth in
Sections 230.23(5)(f) and 231.36(4)(c), Florida Statutes, and in
Rul e 6B-4.009(1)(b)1. and/or 2., Florida Adm nistrative Code.

Pursuant to notice, the final hearing was held on

May 2 and 3, 2000. At the hearing, the School Board presented



the testinony of Larry Harnon, Charles G bbs, Blanca M Vall e,
Thomasi na O Donnell, and, on rebuttal, Joyce Annunzi at a.
Petitioner's Exhibits 1 through 24 were offered and received
into evidence. M. Winstein testified in her owm behal f and
presented the testinony of David M chael Feazell and Tyrone S.
Luis. Respondent's Exhibits 1 through 9, 11, and 12 were
of fered and received into evidence. Respondent's Exhibit 10 was
offered into evidence but rejected; the exhibit was accepted as
a proffer.

The two-vol une Transcript of the final hearing was filed
with the Division of Adm nistrative Hearings on June 30, 2000.
The parties tinely submtted proposed findings of fact and
concl usions of |law, which have been considered in the
preparation of the Recomrended O der

FI NDI NGS OF FACT

Based on the oral and docunmentary evidence presented at the
final hearing and on the entire record of this proceeding, the
follow ng findings of fact are made:

1. The School Board of M am -Dade County, Florida, is the
entity authorized to operate the public schools in the county
and to "provide for the appointnent, conpensation, pronotion,
suspensi on, and di sm ssal of enployees" of the school district.
Section 4(b), Article I X, Florida Constitution; Section

230.23(4) and (5), Florida Statutes (1997).



2. At the tinmes material to this proceeding, Ms. Winstein
was an el enmentary school teacher enployed under a continuing
contract by the School Board and assigned to M am Heights
El ementary School ("M am Heights Elenmentary”). M. Winstein
has been enpl oyed by the School Board since 1968. M. Winstein
is a nenber of United Teachers of Dade and is governed by the
Contract Between the Dade County Public Schools and the United
Teachers of Dade ("UTD Contract").

3. During the 1998-1999 school year, Ms. Winstein taught
a second grade class at Mam Heights Elenentary. She was
pl aced on alternate assignnment on February 9, 1999, and, in
March 1999, she took nedical |eave, which was approved by the
School Board.

4. On Cctober 13, 1999, Ms. Weinstein was advised that she
must either resign or retire fromher position as a teacher with
t he School Board by October 20, 1999, and that, if she did not
do so, a recommendation would be made to the School Board at its
Novenmber 17, 1999, neeting that she be dism ssed from her
enpl oynent. The decision that Ms. Weinstein could no | onger
teach in the M am -Dade County public school system was based on
two grounds. First, she had received an unacceptabl e eval uati on
for the 1998-1999 school year based on the determ nation that
her teaching performance was not acceptable and that she had

failed to renmedi ate the deficiencies identified in the TADS



formal observations conducted in Septenber and Novenber 1998 and
in January 1999. Second, two psychol ogi sts had found

Ms. Weinstein nedically unfit for duty as an el enentary school
teacher as a result of psychol ogi cal eval uations conducted in
January 1999 and August 1999.

Perf ormance as a teacher

A. Parent and teacher conplaints

5. Blanca M Valle becane principal of Mam Heights
El ementary in June 1997. Soon after she assunmed her duties,
Ms. Valle received a letter froma parent conpl aining that
Ms. Weinstein allegedly told her son he was "stupid"; the parent
requested that her son not be assigned to Ms. Winstein' s class
for the upcom ng school year. At the tinme, M. Winstein was
teaching in a sumer programat South Mam Heights El enentary
School. Although the charge made by the parent was not
substantiated, 1/ the child was assigned to a different
teacher for the sumrer program and Ms. Valle nmade sure that the
child was not assigned to Ms. Weinstein's class for the 1997-
1998 school year

6. M. Valle assigned Ms. Weinstein to teach a
ki ndergarten class during the 1997-1998 school year. M. Valle
received several letters fromparents in Septenber 1997
conpl ai ning about Ms. Weinstein's treatnent of their children.

One parent conplained that Ms. Weinstein ignored her son when he



raised his hand to participate in class; another parent asked
that his child be assigned to another kindergarten class because
the child felt intimdated and frightened in Ms. Winstein's

cl ass; anot her parent conplained that Ms. Weinstein was not
aware that her daughter was lost in the cafeteria for 45 m nutes
after lunch; another parent conpl ained that her son's school
supplies were stolen fromthe classroom his homework was not
collected by Ms. Winstein, and his shirt was cut in several

pl aces by anot her student during the tinme he was under

Ms. Weinstein's supervision.

7. As aresult of the conplaints, Ms. Valle assigned
Ms. Weinstein in October 1997 to teach a third grade cl ass that
had just been created at Mam Heights Elenentary to accommbdat e
a greater-than-expected nunber of students. |In addition to re-
assigning Ms. Winstein, Ms. Valle assigned another teacher to
act as her nentor, assigned the grade |evel chairperson to work
closely with her, and referred her to the School Board's
Enpl oyee Assi stance Program 2/

8. After Ms. Weinstein was transferred, Ms. Valle received
several letters fromparents of third grade students conpl ai ni ng
about Ms. Weinstein and asking that their children be
transferred to another class. One parent conplained that,
during a field trip the parent was chaperoning, M. Winstein

spent an inordi nate anount of tinme berating students for



m sbehavior, to no effect; she |acked control of the class, and
she was di sorgani zed; anot her parent conpl ained that, during a
conference wwth Ms. Weinstein and Ms. C ayton, Ms. Winstein

i ed about sending progress reports honme to the parent and said
t hat her daughter was crazy.

9. During the 1998-1999 school year, M. Wi nstein was
assigned to teach a second grade class. M. Valle received
several letters fromparents conpl ai ni ng about Ms. Winstein and
requesting that their children be transferred to another cl ass.
Several parents stated that they wanted their children
transferred to another class because they had recei ved negative
reports fromother parents regarding Ms. Weinstein. One parent
conpl ai ned that her son cried every norning and did not want to
go to school, that Ms. Weinstein told the parent that her son
lied to the parent and to hinself, and that Ms. Winstein did
not have a professional appearance; another parent conpl ai ned
that Ms. Weinstein ignored her daughter when she rai sed her hand
to turn in her honmework.

10. Crystal Coffey was the assistant principal at Mam
Hei ghts El enentary during the 1998-1999 school year, which was
her first year in the position at Mam Heights Elenentary. It
was not unusual for parents to approach her and ask that their

child be transferred out of Ms. Weinstein's cl ass.



11. At the end of the 1998-1999 school year, when
Ms. Weinstein was on nedical |eave, Ms. Valle received letters
fromthree teachers conpl aining about Ms. Weinstein. The second
grade | evel chairperson during the 1998-1999 school year
conpl ained that Ms. Weinstein was very difficult to work with
and did not grasp the curriculumor understand how to present
| essons. Anot her teacher commented that she had observed
Ms. Weinstein engage in a pattern of unprofessional and often
bi zarre behavi or over the years. A teacher who teamtaught
| anguage arts with Ms. Weinstein wote that, anong ot her things,
Ms. Weinstein would not |et students go to the rest room that
on two occasions Ms. Weinstein sat at her desk during class and
ate a chef salad and a tuna salad with her hands, and that
Ms. Weinstein would put a "bad behavi or” check mark beside
children's nanmes for the nost m nor offenses.

B. (Cbservations of Ms. Weinstein's teaching perfornance

12. Ms. Weinstein's performance as a teacher was rated
accept abl e overall and acceptable in every performance category
in each annual evaluation fromthe 1978-1979 school year 3/

t hrough the 1997-1998 school year.

13. M. Valle signed Ms. Weinstein's Teacher Assessnent
and Devel opnent System ("TADS') 4/ Annual Evaluation for the
1997- 1998 school year based on a formal TADS observation

conducted on April 13, 1998, by the then-assistant principal of



M am Heights Elenentary, Alice Clayton. M. Cayton prepared a
CAl - Post QObservation Report for the April 13, 1998, TADS
observation rating Ms. Weinstein's performance acceptable in
each category assessed. She also rated Ms. Winstein's
performance acceptable for each indicator in each category.

14. Ms. Valle conducted informal observations of the
cl assroom performance of each of the teachers in Mam Heights
El ementary; it was her practice to visit all of the classroons
in the school at |east once a day. During her infornmal
observations of Ms. Winstein's classroom performance, she
observed students who were not on task, discipline problens, and
a general |ack of teaching and | earning in the classroom

15. M. Coffey made it a practice to informally observe
each teacher's classroomat |east three tinmes each week.
Ms. Coffey informally observed Ms. Winstein's classroom an
average of three tines each week during the 1998-1999 school
year. At the beginning of the school day, Ms. Coffey would
often find Ms. Weinstein sitting at her desk in the classroom
eating her breakfast or |ooking "spacey," apparently unaware
that the classroom door was open and that a nunmber of parents
were trying to talk with her and/or trying to get their children
organi zed for the day.

16. On Septenber 18, 1998, Ms. Valle, who was trained in

the use of TADS, conducted a formal TADS observati on of



Ms. Weinstein' s classroom performance and conpl eted both a CA
Post - Gbservation Report and a Record of Cbserved

Defici enci es/Prescription for Performance | nprovenment with
respect to the observation. M. Valle rated Ms. Winstein's
cl assroom perfornmance acceptable in three categories |listed on
t he CAI Post-Cbservation Report: know edge of subject matter,

t eacher-student relationships, and assessnent techni ques.

17. Ms. Valle rated Ms. Winstein unacceptable in three
categories on the CAl Post-QObservation Report: preparation and
pl anni ng, cl assroom managenent, and techni ques of instruction.
The Record of Observed Deficiencies contains numerous references
to Ms. Weinstein's failure to use verbal or non-verba
techni ques to redirect students who were off task; rather,

Ms. Valle observed that Ms. Weinstein ignored students who were
tal king and pl ayi ng and general |y behavi ng poorly, and she
seened to be unaware of the students' behavior in her classroom
Ms. Valle also observed that Ms. Weinstein ignhored students who
rai sed their hands with questions or to contribute to the class
di scussion, did not provide background information for her

| esson or any expl anation of how to do the problens assigned,
did not acknow edge that many of the children were confused by
the I esson, and did not provide closure to the | esson.

18. On Novenber 16, 1999, Ms. Coffey, who was trained in

the use of TADS, conducted a formal TADS observati on of

10



Ms. Weinstein's classroom performance and conpl eted both a CA
Post - Gbservation Report and a Record of Cbserved

Defici enci es/Prescription for Performance | nprovenment with
respect to the observation. M. Coffey rated Ms. Winstein's

cl assroom perfornmance acceptable in two categories listed on the
CAl Post-Qbservation Report: know edge of subject matter and
assessnent techni ques.

19. M. Coffey rated Ms. Weinstein unacceptable in four
categories on the CAl Post-QObservation Report: preparation and
pl anni ng, cl assroom managenent, techniques of instruction, and
t eacher-student relationships. M. Coffey observed that
Ms. Weinstein did not follow her | esson plan and went beyond the
tinme allotted for the I esson, |eaving the teacher who was to
teach the next |esson knocking at the classroom door for over
five mnutes. M. Coffey noticed that students already had
conpl eted t he wor kbook page for the lesson, and, in Ms. Coffey's
opi nion, Ms. Winstein was not teaching a new | esson during the
observation but one she had already taught. M. Coffey observed
that Ms. Weinstein did not use any verbal or non-verbal
techniques to redirect the many students who were off task and
t hat she put check marks for bad behavior and stars for good
behavi or besi de students' nanmes, which she had witten on the
chal k board, w thout providing any explanation to the students

and often for no discernable reason. M. Coffey al so observed

11



that Ms. Weinstein often ignored students' inappropriate

behavi or, did not nonitor whether the students were |earning the
| esson, did not provide feedback to the students, and did not
respond to students who had questi ons.

20. A Conference-for-the-Record was held on Decenber 8,
1998, to discuss Ms. Winstein's Septenber and Novenber
performance assessnents and related matters and her future
enpl oynent status with the School Board. M. Valle and
Ms. Coffey attended the conference, as well as Ms. Winstein and
two union stewards. M. Valle discussed the two TADS f or mal
observations wwth Ms. Weinstein, as well as the prescriptive
activities assigned in the observation reports and ways in which
Ms. Valle and Ms. Coffey would assist her to inprove her
teachi ng performance. M. Winstein was advi sed that
di sciplinary action would be considered if her performance did
not i nprove.

21. On January 25, 2000, Ms. Valle conducted her second
formal observation of Ms. Winstein' s classroom performance, and
she conpl eted both a CAl Post-Cbservation Report and a Record of
bserved Deficiencies/Prescription for Performance |nprovenent
Wth respect to the observation. M. Valle rated
Ms. Weinstein's classroom performance acceptable in three

categories listed on the CAl Post-Observation Report:

12



preparation and pl anni ng, know edge of subject matter, and
t eacher-student rel ationships.

22. M. Valle rated Ms. Winstein unacceptable in three
categories on the CAl Post-QObservation Report: classroom
managenent, techni ques of instruction, and assessnent
techniques. At the tinme of the second observation,

Ms. Weinstein had not renedi ed many of the unsatisfactory

t eachi ng behaviors Ms. Valle had observed in her fornal
observation in Septenber 1998. The | esson observed by Ms. Valle
on January 25, 1999, was on the concepts of solid, liquid, and
gas, but Ms. Valle observed that Ms. Weinstein did not use any
suppl enmental materials or hands-on activities to teach the
students, nor did she provide necessary background information
or closure for the lesson. M. Valle observed that

Ms. Weinstein did not call on students who had raised their
hands wth questions or to contribute to the class discussion,
did not provide feedback to help students who were confused by
the I esson, failed to use verbal or non-verbal techniques to
redirect students who were off task, and ignored students who
were of f task, seem ngly unaware of their behavior. 1In
addition, Ms. Valle found that Ms. Weinstein had virtually no
docunentation to support grades for the students: As of
January 25, 1999, the nost recent grade recorded in

Ms. Weinstein's grade book was for Decenber 9, 1998, and there

13



were no assessnents and very little work contained in the
students' fol ders.

23. On June 8, 1999, Ms. Valle prepared a nenorandum
regarding Ms. Weinstein's TADS Annual Evaluation for the 1998-
1999 school year, in which Ms. Valle rated Ms. Weinstein
unacceptable in every category of classroom assessnent;

Ms. Valle rated Ms. Winstein acceptable in professional
responsibilities. The menorandum was prepared in |ieu of
conducting a conference-for-the-record because Ms. Winstein was
on extended nedical leave. |In the nenorandum Ms. Valle advised
Ms. Weinstein that her performance was unacceptabl e because the
deficiencies identified in the formal TADS observations in

Sept enber and Novenber 1998 and January 1999 had not been

remedi ated. Ms. Valle advised Ms. Weinstein that the assessnent
process woul d conti nue when she returned to Mam Heights

El ement ary.

24. Had Ms. Weinstein not gone on nedical |eave in
March 1999, she woul d have been entitled to at |east one, and
perhaps two, formal TADS observations conducted by a School
Board adm ni strator other than Ms. Valle and Ms. Coffey. As it
was, no external TADS observation was conducted, and the TADS

assessnment process was not conpl eted.
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Fitness for duty as a teacher

25. In a nenorandumto the O fice of Professional
St andards dated January 13, 1999, Ms. Valle requested that
Ms. Weinstein be given a fitness eval uati on because she had
observed Ms. Winstein engage in behavior during the 1998-1999
school year that Ms. Valle considered unusual. M. Valle
attached to the nmenorandum |l etters that Ms. Winstein had
prepared requesting that the parents of various students sign a
statenment "for her autograph book"” to the effect that
"Ms. Weinstein is a good teacher”; Ms. Winstein passed the
letters out to students and parents and di srupted cl asses when
she took letters to other teachers and asked that they give them
to the students whose nanmes she had witten on the letters.

Bot h parents and teachers conplained to Ms. Valle about these
letters.

26. M. Valle observed Ms. Winstein engage in other
behavi or that Ms. Valle considered unusual: M. Winstein cane
to school dressed in a manner that Ms. Valle considered
i nappropriate, and her hair was often untidy; during the w nter,
Ms. Weinstein sonetinmes wore a hat pulled down to her eyes the
entire day; during a neeting with Ms. Valle and ot hers,

Ms. Weinstein took a pair of |eopard-print gloves out of a box
she carried and put on the gloves; Ms. Weinstein attended a PTA

nmeeting wearing a black see-through skirt and bl ouse;

15



Ms. Weinstein gobbled her food and ate food such as tuna sal ad
wi th her hands; Ms. Weinstein walked in the school halls with a
bl ank | ook on her face. |In addition, Ms. Valle noted that

Ms. Weinstein had excessive absences from school .

27. M. Coffey observed Ms. Winstein engage in behavior
she consi dered unusual: Wen she had conferences with
Ms. Weinstein, Ms. Weinstein would not | ook at her or respond to
guestions or statenents except to say that "it's not true";

Ms. Weinstein wore a fur-like hat and | ong | eopard gl oves on hot
days and sonetinmes wal ked around school under an unbrella when
it was not raining;, and Ms. Winstein often had a "spacey" | ook
and seened not to understand what was being said to her.

28. In response to Ms. Valle's request that Ms. Wi nstein
be referred for a fitness evaluation, a Conference-for-the-
Record was held in the Ofice of Professional Standards on
January 27, 1999, to consider, anong other things,

Ms. Weinstein's performance assessnent and her nedical fitness
to perform her assigned duties. The Summary of the Conference-
for-the-Record reflected that Ms. Weinstein was advi sed that her
absences were consi dered excessive because she used nore sick

| eave than she had accrued, and the two formal TADS observations
conpl eted in Septenber and Novenber 1998 were di scussed.

Ms. Weinstein acknow edged that the School Board had the right

to require that she be evaluated to determ ne her fitness for

16



duty, and she chose to be evaluated by Dr. Larry Harnon, whose
nanme appeared on a |ist of psychol ogi sts approved by the School
Board. Ms. Winstein appended a two-page response to the
Summary of the Conference-for-the-Record in which she admtted
to some of the behaviors identified by Ms. Valle and Ms. Coffey
but di sputed the conclusion that these behaviors were unusual.

A, Dr. Harnon's evaluation - January 1999

29. At the request of the School Board's Ofice of
Prof essional Standards, Larry Harnon, who is a licensed clinical
psychol ogi st, performed a fitness-for-duty eval uation of
Ms. Weinstein on January 28, 1999. |In evaluating Ms. Winstein,
Dr. Harnon conducted a clinical interview and a nental status
exam nation, adm ni stered several psychol ogical tests, consulted
with other nental health professionals, and reviewed materials
provided to himby the School Board.

30. Dr. Harnon issued a report dated March 10, 1999, in
whi ch he deferred his diagnosis with respect to Axis | "dinical
D sorders and Conditions." 5/ He diagnosed Ms. Weinstein with
"Personality Disorder, Not O herw se Specified" wth respect to
Axis Il "Personality D sorders,” 6/ comrenting that she
exhi bited noderate to severe patterns of defensiveness, denial,
projection, blanme, rationalization, distorted thinking,
suspi ci ousness, selective listening, inability to process and

accept feedback, poor judgenent, and |ack of insight.

17



Dr. Harnon deferred his diagnosis wth respect to Axis |1
"Physical Disorders and Conditions" to her physician.

31. Dr. Harnon concluded that Ms. Winstein was not fit
for duty as an elenentary school teacher. This conclusion was
based on his assessnent that

[ h]er inpaired interpersonal behavior and

unaccept abl e work performance in Preparation

and Pl anni ng, C assroom Managenent,

Techni ques of Instruction, and Teacher -

Student Rel ationships is likely to continue

and be consi dered bel ow accept abl e

standards. Based on this assessnent, there

is insufficient supporting information to

clear her to return to work.
Dr. Harnon's assessnent that her interpersonal behavi or was
i npai red was based on his observations that Ms. Winstein was
extrenely defensive and alnost in a state of denial that there
were any problens with her interactions and performance; that
she had difficulty processing information conveyed to her during
the clinical interview and nental status exam nation; that her
j udgnment was inpaired and her problemsolving ability reduced;
and that she had a low | evel of insight into the effect of her
behavi or on others. Dr. Harnon found that Ms. Winstein
generally had serious difficulties wwth job tasks requiring
i nterpersonal interactions and stated that

i ndividuals with her [Ms. Weinstein's] |evel

of defensiveness, distorted thinking,

suspi ci ousness, denial, selective |istening,

inability to engage feedback, poor
j udgenent, and lack of insight are likely to

18



evi dence significant work difficulties,

especially if she is under stress. :

[ T] here appears to be a probability of

significant risk that her inadequate

i nterpersonal skills and inability to

benefit from feedback wll adversely affect

her wor k performance .

32. Anmong other things, Dr. Harnon recommended in his
report that Ms. Weinstein be placed on nedical |eave for at
| east one nonth to allow her to receive intensive nental health
treatment to help her inprove her interpersonal skills and work
performance and that she participate in psychot herapy sessions
and foll ow the recomendati ons of her psychot herapi st.
33. Anot her Conference-for-the Record was held in the

O fice of Professional Standards on March 17, 1999, for the
pur pose of discussing Ms. Winstein's nedical fitness to perform
her assigned duties. At the tinme, Ms. Weinstein was tenporarily
assigned to the Region VI Ofice, where she had been placed in
early February 1999. Dr. Harnon's report was reviewed at the
conference wwth Ms. Weinstein and the union representative, and
the recommendations in his report were accepted by the School
Board as conditions for Ms. Winstein's continued enpl oynent as
fol |l ows:

ot ai n nmedi cal clearance fromthe Board

approved evaluator to return to work within

29 wor ki ng days of this conference or

i npl enment procedures for Board approved

medi cal | eave.

Participate in psychot herapeutic sessions on
a regular basis to be nonitored by personnel

19



fromthe District's support agency. Foll ow
all recomrendations of the health care
pr of essi onal s.

Sign a limted Rel ease and Exchange of

Information for all of your nental health

prof essionals which restricts the rel ease

and exchange of information to those

synpt ons, behavi oral patterns, and treatnent

conpliance issues directly relevant to your

fitness for duty determ nation.

Upon the recomrendation of the District's

support agency, which will be based upon

di scussions with your treating nental health

professionals, a re-evaluation wll be

schedul ed for you with Dr. Harnon.
Ms. Weinstein was advised that, if she did not conply with
Dr. Harnon's recommendations, the School Board woul d be
conpell ed to take disciplinary neasures agai nst her including
suspensi on, denotion, or dismssal.

34. In the School Board's opinion, Ms. Winstein was not

ready to assume her duties after 30 days, and she subsequently
t ook School Board-approved nedical | eave through the end of the

1998- 1999 school year.

B. Dr. Feazell's evaluation - March 1999

35. After the School Board received Dr. Harnon's
eval uation report, M. Winstein sought a second opinion on her
fitness to carry out her duties as a second grade teacher with
the M am - Dade County school system David A Feazell, a

i censed psychol ogi st, conducted a psychol ogi cal eval uati on of
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Ms. Weinstein on March 22 and 26, 1999, and prepared a report
summarizing his findings. Dr. Feazell spent approximtely two
hours wwth Ms. Weinstein in a clinical interview and another two
hours adm ni stering psychol ogi cal tests, which included
personality and intelligence tests. M. Winstein provided

Dr. Feazell a copy of Dr. Harnon's report; he did not have
access to the information provided to Dr. Harnon by the School
Board, although he had access to the summary of the information
contained in Dr. Harnmon's report.

36. Dr. Feazell noted in his evaluation report that,
during the clinical interview, Ms. Winstein' s account of her
enpl oynent situation was rel evant and detail ed and consisted of
expl anations for her behavior and rebuttal of the conplaints
made about her. M. Weinstein believed that she had nade an
unduly negative inpression on Dr. Harnon because she was ill at
ease and defensive in answering his questions.

37. The psychol ogical tests given by Dr. Feazell reveal ed
t hat

Ms. Weinstein's MWI-2 [M nnesota Miltiphasic
Personality Inventory-2] profile is defensive, going
beyond that which is commonly seen in fitness for duty
eval uations. She denies enotional disconfort and

vul nerability, as well as common place human faults
and frailties. She presents an unusually positive

sel f-imge, describes herself as self-controlled and
quite socially responsible, and reports unusually | ow

| evel s of depression or anxiety. In MWI-2 item
responses, she admts mninmal social anxiety and
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characterizes herself as very outgoing, despite
describing herself in the interview as shy.

| ndi viduals with Ms. Weinstein's MWI -2 and
Rorschach profiles are typically inclined to
deny problens and not to have a high | evel
of introspection or insight into their own
feelings. They can be sinplistic or
inflexible into [sic] their approach to
problens and tend to see things too nmuch in
terms of how others do not understand them
or treat themunfairly. M. Winstein
actually shows several signs of a particular
need for the approval and affection of

ot hers, so that she may find situations

qui te disconcerting in which others

eval uate, criticize, or take a demandi ng,
skeptical view of her.

In terns of judgnent, Ms. Weinstein is
capabl e of thoughtful, perceptive analysis
of situations. However, she al so appears
likely to overlook or msinterpret inportant
details. Her judgnent can be inconsistent,
especi ally under conditions of enotional
stress. She seens to react strongly to
enotional stinmuli. She could benefit from
t he support or guidance of others in
learning to stop and to | ook at a situation
fromother points of view before she draws
unwarranted or inaccurate conclusions. It
is noted that testing shows no bizarre

t hi nking or major distortion of judgnent.

38. Based on his clinical interview and testing of
Ms. Weinstein, Dr. Feazell diagnosed her with an Axis | clinica
di agnosi s of "Adjustnent Di sorder with M xed Di sturbance of
Enoti ons and Conduct in the face of occupational and personal
stress."” Dr. Feazell did not make an Axis Il diagnosis, noting
that "[a]lthough personality patterns predi spose her to respond

with some defensive inflexibility to certain interpersona
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stresses, there nmay not be sufficient evidence of a forma
personality disorder.”™ Dr. Feazell did note, however, that, at
the time of his evaluation, Ms. Winstein was inclined to
overreact to stress and to m sunderstand things and form
i nconpl ete concl usi ons when she was under stress.
39. Dr. Feazell finally observed that Ms. Winstein
needs conti nui ng psychot herapy to devel op
better ways to recognize and deal wth
unconfortable feelings, to learn better
skills for hearing and taking in feedback
and informati on wi thout over-reacting and
selectively m sunderstanding it, and to
| earn better awareness of how her won style
of judgnent and interaction can hinder her
probl em sol vi ng under pressure.
In Dr. Feazell's opinion, Ms. Weinstein was fit for duty at the
time he evaluated her in March 1999 "as | ong as she has the
support of treatnment while working out her job issues with her
principal. It is recommended that Ms. Weinstein return to work
with continuing treatnment." According to Dr. Feazell
Ms. Weinstein's prognosis is fairly good if she continues in

treat nent.

C. Dr. Gbb's evaluation - August 1999

40. Ms. Weinstein was referred by the School Board for a
followup fitness-for-duty eval uation, which was perfornmed by
Charles C. G bbs on August 13, 1999. Dr. G bbs conducted a
clinical interviewwth Ms. Winstein, adm nistered severa

psychol ogi cal tests, reviewed records provided by the School
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Board, and reviewed the eval uations of Ms. Winstein perforned
by Dr. Harnmon, Dr. Feazell, and Dr. Maurer, a psychol ogi st who
eval uated Ms. Weinstein at her request in June and July 1999.
Dr. Gbbs tried to contact Ms. Winstein' s psychot herapi st,
Tyrone Lew s, but M. Lewis did not return several telephone
calls.

41. In Dr. G bbs' opinion, Ms. Weinstein's nost likely
di agnosis would be an Axis | clinical disorder, such as
depression, anxiety, or an adjustnent disorder.

42. Dr. G bbs concluded that Ms. Weinstein was not fit to
return to her job duties as an elenentary school teacher as of
August 1999, observing in the report of his psychol ogi cal
eval uation that

[cl]urrent test results and clinical data
indicate that Ms. Weinstein is excessively
def ensi ve, guarded, substitutes fantasy for
reality in stressful situations and she is
pl agued wi th poor judgnent given her
tendency to make deci sions based on

i nadequate information. Furthernore she is
not introspective and | acks insight into her
behavior. As such she tends to project

bl ane onto others and mnimze the effects
of her behavior on those in her environnent.
The aforenentioned sunmary of the data in ny
pr of essi onal opinion would make it difficult
for Ms. Weinstein to counsel students when
adj ust nrent and/ or academ c problens ari se.
Further concern is raised in that she tends
to make poor deci sions based on i nadequate
information. W rking with children requires
a great deal of patience and as noted by
results fromDr. Maurer with which | concur
she is in a constant state of stinulus
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overload. Thus such typical stressors such
as managi ng cl assroomrul es and behavi or of

students will likely result in Ms. Weinstein
becom ng overwhel ned. Additionally, her
unconventional and egocentric style will not

all ow her to neet the changing and
chal | engi ng enoti onal needs of elenentary

children. | amfurther concerned that her
def ensi veness will prevent her from
benefiting fromconstractive [sic] criticism
which will inpair her participating in

pr of essi onal neetings and being able to put

into action new information obtained from

conferences and inservice cl asses.
Dr. G bbs noted in his report that Dr. Feazell and Dr. Maurer
had both concluded that Ms. Weinstein was fit for duty but that
t hey had not reviewed the materials he received fromthe School
Boar d.

43. Dr. G bbs also was concerned that Ms. Winstein had

sone mld organic inpairnment, and he recommended that she have a
full neuropsychol ogi cal evaluation. He further recommended that
Ms. Weinstein continue in therapy for at |east three nonths
bef ore havi ng anot her eval uation of her fitness for duty and
that, if she were at sone point allowed to resune her duties as
an el enmentary school teacher, she "teamteach w th another

professional for 3 nonths prior to teaching on her own."

D. M. Winstein's psychot herapy treatnent

44, Ms. Weinstein has been in treatnent with Tyrone Lew s,
a psychot herapi st, since January 1999. M. Lew s sees

Ms. Weinstein once a week and sonetines once every two weeks; he
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engages in what he describes as "supportive psychot herapy” with
Ms. Weinstein, which is designed to provide her with insight
into her current situation and to help relieve her depression
and anxiety. Currently, he is working wth Ms. Weinstein to
hel p her deal with the uncertainty about her job and the
possibility that she will not work as a teacher. At the tinme of
the hearing, M. Lewis was of the opinion that Ms. Winstein was
much i nproved, specifically with respect to her cognitive
skills, her depression, her anxiety, and her awareness of her
current life situation.

Fi nal Conference-for-the Record

45. A Conference-for-the-Record was held at the Ofice of
Pr of essi onal Standards on Cctober 13, 1999, to review
Ms. Weinstein's performance assessnent and her nedical fitness
to perform assigned duties. M. Winstein had been working in
her alternate assignnent in the Region VI Ofice since the
begi nni ng of the 1999-2000 school year.

46. Wth respect to Ms. Weinstein's performance
assessnment, the results of the observations done by Ms. Valle
and Ms. Coffey in Septenber and Novenber 1998 and in
January 1999 were reviewed, and it was noted that her 1998-1999
TADS Annual Eval uation was unacceptable. M. Winstein was
advi sed that her teaching performance was not acceptable and

that she had not renedi ated the cited deficiencies.
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47. Wth respect to Ms. Weinstein's nedical fitness to
perform her duties, the report of Dr. G bbs was reviewed with
Ms. Weinstein and her union representative. The School Board
personnel acknow edged that Dr. Feazell and Dr. Maurer both
concluded that Ms. Weinstein was able to return to work, while
Dr. Harnmon and Dr. G bbs concluded that Ms. Winstein was not
able to return to work. The School Board accepted the
assessnent of Dr. G bbs.

48. Ms. Weinstein requested that she be evaluated by a
fifth doctor, as a "tie breaker"; this request was deni ed, as
were Ms. Weinstein's requests that she be transferred from M am
Hei ghts El enentary and that the School Board authorize
additional leave to allow tine for her to have the neurol ogi cal
exam nation recommended by Dr. G bbs. M. Winstein was advi sed
that she nmust either resign her job or retire because she had
been unable to obtain nmedical clearance to return to her
teaching duties and was not eligible for additional |eave.

Ms. Weinstein did not choose to resign or retire by the
Cct ober 20, 1999, deadline, and the School Board suspended her
and recomrended her dism ssal fromenploynment at its
Novenber 17, 1999, neeting.
Sunmary
49. The evidence presented by the School Board is

sufficient to establish wwth the requisite degree of certainty
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that Ms. Weinstein is inconpetent as a teacher because she
failed to conmunicate with or relate to her students to such a
degree that the students were denied a m ni nrum educati onal
experience. Based on the formal and informal observations of
Ms. Valle and Ms. Coffey during the fall of 1998 and in
January 1999, Ms. Weinstein exercised virtually no control over
the students in her classroomand either indiscrimnately
repri manded the students or ignored their inappropriate
behavior. M. Winstein did not present her lessons in a
coherent fashion, did not respond to students who were either
confused or wanted to participate in the class, and was
seemngly indifferent to whether the students |earned in her
classroom No inprovenent of Ms. Weinstein's classroom
performance was noted by Ms. Valle in her formal observation in
January 1999 even though Ms. Winstein had conpleted the
activities prescribed by Ms. Valle and Ms. Coffey with respect
to the Septenber and Novenber 1999 observations. The School
Board has shown by the greater weight of the persuasive evidence
that Ms. Weinstein is unable to performher responsibilities as
an elenmentary school teacher as a result of inefficiency in the
cl assroom

50. The evidence presented by the School Board is
sufficient to establish wwth the requisite degree of certainty

that Ms. Weinstein is inconpetent as a teacher because she is
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not enotionally stable. Dr. Harnmon, Dr. G bbs, and Dr. Feazell
reached virtually the same concl usions regarding Ms. Winstein's
psychol ogi cal profile and personality traits. Al three
psychol ogi sts found that Ms. Weinstein is extrenely defensive,
shows little insight into her owm behavior, is unable to accept
and benefit from feedback, makes judgnents based on inconplete
or incorrect information, and processes information poorly when
she is in a stressful situation. On the basis of their
assessnents, Dr. Harnon and Dr. G bbs concl uded t hat

Ms. Weinstein is unfit to carry out the duties as a teacher of
el ementary school children; Dr. Feazell concluded that

Ms. Weinstein was fit to return to her teaching duties as of
July 1999, as long as she continued in treatnent to resol ve the
issues he identified in his evaluation report. The

psychot herapy treatnent Ms. Winstein is receiving i s not,
however, focused on devel oping her ability to interact with
others, to process and benefit from feedback, or to inprove her
judgnent and ability to react properly in stressful situations,
and M. Lewi s supported his opinion that Ms. Weinstein was fit
for duty as an el enentary school teacher with nothing nore than
t he observation that she was "rmuch inproved."” The School Board
has shown by the greater weight of the persuasive evidence that
Ms. Weinstein is not fit to discharge her duties as a teacher at

M am Heights Elenentary as a result of enotional instability.
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CONCLUSI ONS OF LAW

51. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (1999).

52. Because this case is a proceeding to term nate
Ms. Weinstein's enploynent with the School Board and does not
involve the loss of a license or certification, the School Board
has the burden of proving the allegations in the Notice of
Speci fic Charges by a preponderance of the evidence. MNeill v.

Pinell as County School Board, 678 So. 2d 476 (Fla. 2d DCA 1996);

All en v. School Board of Dade County, 571 So. 2d 568, 569 (Fla.

3d DCA 1990); Dileo v. School Board of Lake County, 569 So. 2d

883 (Fla. 3d DCA 1990).

53. Section 230.23(5), Florida Statutes (1999), provides
that a school board has the power to suspend and di sm ss
enpl oyees as foll ows:

(f) Suspension and dism ssal and return
to annual status.--Suspend, dismss, or
return to annual contract nmenbers of the
instructional staff and ot her school
enpl oyees; however, no adm nistrative
assi stant, supervisor, principal, teacher,
or other nenber of the instructional staff
may be di scharged, renoved or returned to
annual contract except as provided in
chapter 231
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54. Ms. Weinstein is a teacher with a continuing contract
with the School Board. Section 231.36, Florida Statutes (1999),
provides in pertinent part:

(1)(a) Each person enployed as a nenber
of the instructional staff in any district
school system shall be properly certificated
pursuant to s. 231.17 or enployed pursuant
to s. 231.1725 and shall be entitled to and
shall receive a witten contract as
specified in chapter 230. Al such
contracts, except continuing contracts as
specified in subsection (4), shall contain
provi sions for dism ssal during the term of
the contract only for just cause. Just
cause includes, but is not limted to, the
foll ow ng instances, as defined by rule of
the State Board of Education: m sconduct in
of fice, inconpetency, gross insubordination,
wi |l ful neglect of duty, or conviction of a
crime invol ving noral turpitude.

* * %

(4)(a) An enployee who has continuing
contract status prior to July 1, 1984, shal
be entitled to retain such contract and al
rights arising therefromin accordance with
existing laws, rules of the State Board of
Education, or any |laws repeal ed by this act,
unl ess the enpl oyee voluntarily relinquishes
his or her continuing contract.

* * %

(c) Any nenber of the district
adm ni strative or supervisory staff and any
menber of the instructional staff, including
any principal, who is under continuing
contract may be suspended or dism ssed at
any tinme during the school year; however,
t he charges against himor her nust be based
on immorality, msconduct in office,
i nconpet ency, gross insubordination, wllful
negl ect of duty, drunkenness, or conviction
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of a crinme involving noral turpitude, as
these terns are defined by rule of the State
Board of Education. Wenever such charges
are nmade agai nst any such enpl oyee of the
school board, the school board may suspend
such person w thout pay; but, if the charges
are not sustained, he or she shall be

i mredi ately reinstated, and his or her back
salary shall be paid. In cases of
suspensi on by the school board or by the
superintendent, the school board shal
determ ne upon the evidence submtted

whet her the charges have been sustai ned and,
if the charges are sustained, shal

determ ne either to dism ss the enpl oyee or
fix the terns under which he or she may be
reinstated. |If such charges are sustained
by a majority vote of the full nenbership of
t he school board and such enpl oyee is

di scharged, his or her contract of

enpl oynment shall be thereby canceled. Any
such deci sion adverse to the enpl oyee may be
appeal ed by the enpl oyee pursuant to s.

120. 68, provided such appeal is filed within
30 days after the decision of the school

boar d.

55. In the Notice of Specific Charges, the School Board
asserts in Count | that Ms. Weinstein's enploynent should be
term nated on the grounds of inconpetency based on inefficiency,
as set forth in Rule 6B-4.009(1)(a)(1) and (2), Florida
Adm ni strative Code. The School Board asserts in Count |l of
the Notice of Specific Charges that Ms. Winstein's enpl oynent
shoul d be term nated on the grounds of inconpetency based on
i ncapacity, as set forth in Rule 6B-4.009(1)(b)(1), Florida

Adm ni strative Code.
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56.

Rul e 6B-4.009, Florida Adm nistrati ve Code,

in pertinent part as foll ows:

S57.

The basis for charges upon which dism ssa
action against instructional personnel may
be pursued are set forth in Section 231. 36,
Florida Statutes. The basis for each of
such charges is hereby defined:

(1) Inconpetency is defined as inability
or lack of fitness to discharge the required
duty as a result of inefficiency or
i ncapacity. Since inconpetency is a
relative term an authoritative decision in
an individual case nay be made on the basis
of testinony by nenbers of a panel of expert
W t nesses appropriately appointed fromthe
t eachi ng profession by the Conm ssioner of
Education. Such judgnent shall be based on
a preponderance of evidence show ng the
exi stence of one (1) or nore of the
fol | ow ng:

(a) Inefficiency: (1) repeated failure to
performduties prescribed by | aw (Section
231.09, Florida Statutes); (2) repeated
failure on the part of a teacher to
communi cate with and relate to children in
the classroom to such an extent that pupils
are deprived of m nimum educati onal
experi ence; .

(b) Incapacity: (1) lack of enotional
stability;

provi des

Section 231.09, Florida Statutes (1999), provides:

The primary duty of instructional
personnel is to work diligently and
faithfully to help students neet or exceed
annual |earning goals, to neet state and
| ocal achievenment requirenents, and to
master the skills required to graduate from
hi gh school prepared for postsecondary
education and work. This duty applies to
i nstructional personnel whether they teach
or function in a support role. Menbers of
the instructional staff of the public
school s shall performduties prescribed by
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rul es of the school board. Such rules shal
i nclude, but not be limted to, rules
relating to a teacher's duty to help
students master chall engi ng standards and
nmeet all state and |ocal requirenents for
achi evenent; teaching efficiently and
faithfully, using prescribed nmaterials and
met hods, i ncl udi ng technol ogy- based

i nstruction; recordkeeping; and fulfilling
the ternms of any contract, unless rel eased
fromthe contract by the school board.

58. Based on the findings of fact herein, the School Board
has proven by a preponderance of the evidence that Ms. Winstein
i's inconpetent as a teacher on the grounds of inefficiency. The
School Board did not satisfy its burden of proof by proving that
Ms. Weinstein repeatedly failed to performall of the duties
assigned by Section 231.09, Florida Statutes (1999), or
contained in School Board rules. It did, however, satisfy its
burden of proof with respect to Ms. Weinstein's inconpetency by
proving that Ms. Weinstein failed to provide her students with
t he m ni num educati onal experience to which they were entitled
because of her repeated failure to conmunicate with or relate to
t he students.

59. Based on the findings of fact herein, the School Board
has proven by a preponderance of the evidence that Ms. Winstein

is inconpetent as a teacher on the grounds of incapacity. The

School Board has satisfied its burden of proof with respect to
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Ms. Weinstein's inconpetence by proving that Ms. Weinstein is
enotionally unstable and unable to carry out her duties.

60. Because it has proven Ms. Winstein' s inconpetence,
the School Board nay term nate her enploynent pursuant to
Section 231.36(4)(c), Florida Statutes (1999).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat the School Board of M am - Dade
County, Florida, enter a final order sustaining the suspension
w t hout pay of Yvonne M Weinstein and di sm ssing her as an
enpl oyee of the School Board of M am -Dade County, Florida, for
I nconpet ency.

DONE AND ENTERED this 11th day of Septenber, 2000, in

Tal | ahassee, Leon County, Florida.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 11th day of Septenber, 2000.
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ENDNOTES

/' The assistant principal of South Mam Heights El ementary
School and the assistant principal of Mam Heights El enentary
School spoke wth students sitting near the child, and none
remenbered Ms. Weinstein making the coment. There is nothing
in the record indicating that School Board personnel further

i nvestigated the incident.

2/ The Enpl oyee Assistance Program provi des counsel ing and ot her
help to teachers who are having difficulties. The programis
entirely voluntary.

3/ The 1978-1979 school year was the first year the M an - Dade
County school system used an evaluation formvirtually identical
to the one currently in use.

4 TADS is the instrument used by the School Board to eval uate
teachers' cl assroom perfornance.

®/  Pursuant to the Anerican Psychol ogi cal Associ ation
guidelines, Axis | diagnoses identify clinical disorders that
are the cause of the current, acute illness and that are
transient and usually resolved wth treatnent.

°/ Axis Il diagnoses identify personality disorders that are
part of the personality structure and that, while not transient,
can usually be resolved wth I engthy and intensive treatnent.

COPI ES FURNI SHED

Madel yn P. Schere, Esquire

School Board of M am - Dade County
1450 Nort heast Avenue, Suite 400
Mam , Florida 33132

G Ware Cornell, Jr., Esquire
Post O fice Box 14633
Fort Lauderdale, Florida 33302

Roger C. Cuevas, Superi ntendent
School Board of M am - Dade County
1450 Northeast Second Avenue

Room 912

Mam , Florida 33132-1308
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Honor abl e Tom Gal | agher
Comm ssi oner of Education
Departnent of Education

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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